
DATE: September 29, 1983 

MATTER OF: Reconsideration of 60 Comp. Gen. 510 ( 1 9 8 1 )  
Involving Set-off Authority of Government 

- 
DIGEST: 

1 .  

2. 

When Contract Contains a "NO Set-off Clause" 

Under the Assignment of Claims Act, now 
codified at 31 U.S.C. S 3727, a lender 
is not protected against set-off by the 
presence of a no set-off clause in the 
assigned contract unless the assignment 
was made to secure the assignee's loan 
to the assignor and only if the pro- 
ceeds of the loan were used or were 
available for use by the assignor in 
performing the contract that was 
assigned. To the extent that our hold- 
ings in 49 Comp. Geri. 4 4  (19671 ,  
36 Comp. Gen. 19 ( 1 9 5 6 ) ,  and other 
cases cited herein are not consistent 
with this decision they will no longer 
be followed. 60 Comp. Gen. 510 ( 1 9 8 1 )  
is clarified. 

When a contract containing a no set-off 
clause is validly assigned under the 
Assignment of Claims Act, now codified 
at 31 U.S.C. S 3727,  to an eligible 
assignee who substantially complies 
with the statutory filing and notice 
requirements, the Internal Revenue 
Service cannot set off the contractor's 
tax debt against the contract proceeds 
due the assignee, even if the tax debt 
was fully mature prior to the date on 
which the contracting agency had re- 
ceived notice of the assignment. 
B-158451, March 3 ,  1966,  and B-195460, 
October 18,  1979,  are modified accord- 
ingly. 60 Comp. Gen. 510 ( 1 9 3 1 )  is 
clarified. 

This decision is in response to a request from the 
Internal Revenue Service ( I R S )  for us to reconsider and modify 
our holding in 60 Comp. Gen. 510 ( 1 9 8 1 )  concerning the set-off 
authority of the IRS when a Government contract containing a 
"no set-off clause" is assigned. 
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In that decision we considered the relative priority of a 
Federal tax  lien against a Government contractor and the claim 
of the bank to which the contractor had assigned his rights 
under the contract in accordance with the provisions of the 
Assignment of Claims Act, formerly 3 1  U.S.C. 5 203, now 
codified at 3 1  U.S.C. § 3727. The bulk of that decision dealt 
with the situation that existed when the contract involved did 
not contain a no set-off clause. We held that in the absence 
qf a no set-off provision, a claim by the IRS or other Federal 
entity that arose before the assignment became effective could 
be set-off against the amount otherwise payable to the 
assignee under the assigned contract. The IRS is not asking 
us to reconsider that portion of our decision. 

However, our decision in that case also addressed the 
matter of priority when the Government contract did contain a 
no set-off clause. In this respect we said the following: 

"It is well settled that the presence of a 
no set-off clause in a contract prohibits IRS 
or any other Government agency from making any 
claims to the monies due the assignee under the 
contract." 

Similarly, one of the digests in the decision states that: 

"If Government contract contains a no 
'set-off' clause, Government cannot set-off tax 
debt of assignor under any circumstances." 

The IRS is now requesting us to reconsider our holding 
regarding the priority question when. a no set-off clause is 
contained in an assigned contract, particularly as that hold- 
ing would apply to the facts of a specific case described in 
the IRS request (which is discussed at greater length below). 
Specifically, the IRS requests us to adopt the position that 
our holding concerning the protection afforded assignees by 

applies ( 1 )  if the assignee files a proper notice of assign- 
ment that satisfies the statutory requirements prior to the 
IRS tax levy or request for set-off and ( 2 )  if the proceeds of 

' the loan secured by the assignment were used or at least were 
available for use by the assignor in the performance of the 
assigned contract. 

- the no set-off clause should be narrowed so that it only 

For the reasons set forth hereafter, we agree with the , 

IRS' second point that the no set-off clause does not prohibit 
set-off when the underlying loan is not used or available for 
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use by the assignee in performing the assigned contract.l/ 
However, we do not concur with I R S '  first contention that not- 
withstanding the presence of a no set-off clause, set-off is 
permissible if the IRS tax claim arises before the assignee 
notifies the contracting agency of the assignment.2/ - 

The specific case that appears to have prompted the IRS 
to request us to reconsider our earlier decision was summar- 
ized as follows in the IRS letter and accompanying attach- 
ments. In July, 1973, Ward La France Trucking Corporation 
(Ward La France) entered into a defense contract with the 
United States Army. The contract contained the standard no 
set-off clause authorized by 31 U.S.C. S 203 (now codified at 
31 U.S.C.  S 3727) and section 7-103.8 of the Armed Services 
Procurement Regulation. Subsequently, on August 3, 1978, Ward 
La France assigned the contract to Marine Midland Bank 
(Marine) "in order to secure new operating capital loans." At 
the time of the assignment, Ward La France had already com- 
pleted performance of the assigned contract. Moreover, I R S  
states that the "loans secured by the assignment were not used 
in Ward La France's performance of the subject defense 
contract." The IRS further states that it "levied on the 
contract proceeds prior to the filing of the notice of the 
assignment with the defense contract disbursing officer and 
the Army contracting officer . "?/ 

-. 

- l /  Set-off is also permissible, notwithstanding the presence 
of a no set-off clause, if the assignment was not made to 
secure the assignor's indebtedness to the assignee or to 
the extent the contract proceeds exceed that 
indebtedness . 
In our 1981 decision which held that if the contract does 
not contain a no set-off clause the IRS can set-off a tax 
claim that arises before notification of the assignment 
is received, we took the position that set-off was per- 
missible if the tax debt of the assignor was in existence 
even if not yet due (mature) before notification. 

While the I R S  letter goes on to state that the disbur'sing 
officer's files do not contain any record of the assign- 
ment notice, IRS does not argue that the notice was 
legally insufficient under the Act. Moreover, it appears 
that the contracting officer did receive formal written 
notice of the assignment and that the disbursing officer 
did receive "actual"" notice. Accordingly, the adequacy 
of the notice received by the IRS was not considered to 
be an issue in this case. 

- 2/ 

- 

- 3/ 

- 3 -  
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In order to facilitate payment of the uncontested monies 
due under the assigned contract and to preserve the rights of 
the parties pending litigation, an escrow agreement dated 
August 2 4 ,  1 9 8 1 ,  was entered into between Marine and the IRS. 
The agreement preserved the set-off claims, tax liens, or 
other statutory claims of the Government and also the con- 
tractual and statutory claim of Marine in the $ 6 2 5 , 0 0 0  escrow 
fund. We also note that paragraph 7 of the escrow agreement 
specifically provides that if the parties are unable to reach 
a satisfactory agreement as to the disposition of the escrow 
account "then the respective rights of the parties to such 
account shall be submitted to a federal court of competent 
jurisdiction, for adjudication as to the relative priority 
status and validity of all competing setoffs, liens, and 
claims." 

A s  explained at greater length hereafter, it is our view 
that since Marine's loan to Ward La France was made after Ward 
La France had already completed performance on the contract, 
Marine was not protected against set-off by the presence of 
the no set-off clause in the assigned contract. 

The matter at issue here turns on the proper interpre- 
tation and application of a provision, contained in certain 
federal contracts, that is commonly referred to as a "no 
set-off clause". I n  this respect 31 U.S.C. S 3 7 2 7  - 4 /  reads 
as follows: 

"(a) During a war or national emergency 
proclaimed by the President or declared by law 
and ended by proclamation of law, a contract 
with the Department of Defense, the General 
Services Administration, the Department of 
Energy (when carrying out duties and powers 
formerly carried out by the Atomic Energy 
Commission), or other agency the President 
designates may provide, or may be changed with- 
out consideration to provide, that a future 
payment under the contract to an assignee is 
not subject to reduction or setoff. A payment 
subsequently due under the contract (even after 
the war or emergency is ended) shall be paid to 
the assignee without a reduction or setoff for 
liability of the assignor-- 

- 

- 4/ Prior to the revision and codification of title 3 1 ,  
United States Code by Pub. L. No. 97-258,  96  Stat. 8 7 7 ,  
September 13,  1982 ,  this provision was set forth in 31 
U.S.C. S 2 0 3  in essentially the same terms. 

- 4 -  



( 1 )  t o  t h e  G o v e r n m e n t  i n d e p e n d e n t  of t h e  
c o n t r a c t :  o r  

( 2 )  b e c a u s e  o f  r e n e g o t i a t i o n ,  f i n e ,  
p e n a l t y  ( e x c e p t  a n  a m o u n t  t h a t  may be 
collected or w i t h h e l d  u n d e r ,  o r  because t h e  
a s s i g n o r  d o e s  n o t  c o m p l y  w i t h ,  t h e  con-  
t r a c t ) ,  t a x e s ,  soc i a l  s e c u r i t y  c o n t r i b u -  
t i o n s ,  or w i t h h o l d i n g  or f a i l i n g  t o  
w i t h h o l d  t a x e s  or s o c i a l  s e c u r i t y  c o n t r i b u -  
t i o n s ,  a r i s i n g  f r o m ,  o r  i n d e p e n d e n t  o f ,  t h e  
c o n t r a c t . "  

A s  s t a t ed  above, i n  60 Comp.  Gen 510  w e  s a id  t h a t  t h e  
p r e s e n c e  o f  a n o  s e t - o f f  c l a u s e  i n  a c o n t r a c t  p r o h i b i t s  t h e  
G o v e r n m e n t  f r o m  s e t t i n g  o f f  t h e  a s s i g n o r ' s  t a x  d e b t s  a g a i n s t  
t h e  m o n i e s  d u e  t h e  a s s i g n e e  u n d e r  t h e  a s s i g n e d  c o n t r a c t .  
W h i l e  t h a t  s t a t e m e n t  a n d  t h e  re la ted  d i g e s t  may h a v e  b e e n  
somewha t  broader t h a n  was n e c e s s a r y  (or  perhaps a d v i s a b l e ) ,  w e  
b e l i e v e  t h a t  when read a n d  c o n s i d e r e d  i n  t h e  c o n t e x t  of t h e  
e n t i r e  d e c i s i o n ,  o u r  i n t e n d e d  m e a n i n g  s h o u l d  n o t  be u n c l e a r .  
T h a t  i s ,  i n  m a k i n g  t h a t  broad s t a t e m e n t  w e  a s s u m e d  t h a t  t h e  
c o n t r a c t  i n v o l v e d  w a s  v a l i d l y  a n d  p r o p e r l y  a s s i g n e d  t o  a n  
e l i g i b l e  a s s i g n e e  i n  a c c o r d a n c e  w i t h  a l l  of t h e  s t a t u t o r y  
r e q u i r e m e n t s  c o n t a i n e d  i n  t h e  A s s i g n m e n t  o f  C l a i m s  A c t .  F o r  
e x a m p l e ,  i n  d i g e s t  1 of t h e  d e c i s i o n  w e  s a i d  t h e  f o l l o w i n g :  

" A s s i g n m e n t  of c la im t o  proceeds u n d e r  
F e d e r a l  G o v e r n m e n t  c o n t r a c t  m u s t  be r e c o g n i z e d  
by c o n t r a c t i n g  a g e n c y  a n d  a l l  o the r  F e d e r a l  
G o v e r n m e n t  c o m p o n e n t s  i n c l u d i n g  * * * IRS, - i f  
a s s i g n e e  c o m p l i e d  w i t h  f i l i n g  'and o ther  
r e q u i r e m e n t s  of A s s i g n m e n t  of C l a i m s  A c t  
* * * . I '  (Emphas is  a d d e d .  ) 

S i n c e  t h e  v a l i d i t y  o f  t h e  a s s i g n m e n t  u n d e r  t h e  A s s i g n m e n t  of 

d e c i s i o n  d i d  n o t  address  t h e  s t a t u t o r y  r e q u i r e m e n t s  t h a t  m u s t  
be s a t i s f i e d  i n  order f o r  a n  a s s i g n m e n t  t o  be deemed v a l i d .  

- C l a i m s  A c t  was n o t  a t  i s s u e  i n  6 0  Comp. Gen.  5 1 0 ,  t h a t  

C l e a r l y ,  w e  w o u l d  agree  t h a t  i f  a c o n t r a c t  is  a s s i g n e d  
i m p r o p e r l y  o r  i f  t h e  a s s i g n o r  o r  a s s i g n e e  does n o t  f u l f i l l  a l l  
of t h e  s t a t u t o r y  r e q u i r e m e n t s ,  t h e  a s s i g n m e n t  w o u l d  be 
i n v a l i d  a n d  w o u l d  n o t  be r e c o g n i z e d  b y  o u r  O f f i c e .  I n  t h a t  
case, t h e  p r e s e n c e  of a n o  s e t - o f f  c l a u s e  i n  t h e  a s s i g n e d  
c o n t r a c t  w o u l d  n o t  p r o v i d e  t h e  a s s i g n e e  w i t h  a n y  p r o t e c t i o n  
a g a i n s t  s e t - o f f  by t h e  G o v e r n m e n t .  See 58 Comp. Gen.  619 
( 1 9 7 9 ) ;  55 Comp. Gen.  155 ( 1 9 7 5 ) ;  5 4  C o m p .  Gen. 1 3 7  ( 1 9 5 4 ) ;  

- 5 -  
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49 Comp. Gen. 44 (1969); B-171063, February 14, 1971; and 
cases cited in the decisions. 

The I R S '  second contention '(which we have considered 
first since it is dispositive of the instant dispute between 
Marine and the IRS) is that an assignment is not valid under 
the Assignment of Claims Act unless the assignment was made to 
secure a loan whose proceeds were used or were available for 
use by the contractor in the performance of the contract. The 
decisions of our Office have consistently upheld the view that 
an assignment of a Government contract, and any no set-off 
clause contained therein, is only valid if the assignment was 
made to secure a loan made by the assignee to the assignor and 
only then to the extent that the assignor remains indebted to 
the assignee. B-177648, December 14, 1973; B-176905, 
November 1 ,  1972; B-175670, May 25, 1972; B-171063, 
February 16, 1971, B-159320, July 7, 1966; B-137321, 
October 13, 1958; 37 Comp. Gen. 9 (1957); 35 Comp. Gen. 104 
(1955). A l s o  see Beaconbear Clothing Co., v. United States, 
174 Ct. C1. 40, 355 F. 2d 583 (1966). Therefore, even if a no 
set-off clause is present, it always has been and remains our 
position that whether or not the Government's claim arises 
before notice of the assignment is received, the Government 
can set-off the assignor's debts to the extent the contract 
proceeds exceed the assignor's remaining indebtedness, if any, 
to the assignee. 

However, as to whether a loan must be made for a 
particular purpose relating to the performance of Government 
contracts by the assignor in order for the assignment to be 
recognized as valid, our decisions have reflected a somewhat 
different interpretation of the Assignment of Claims Act over 
time. Initially, our Office took the position that a validly 
executed assignment of a contract containing a no set-off 
clause could defeat the Government's set-off claim even if the 
loan semred by the assignment was not made for the purpose of 
financing the assignor's Government contract work. See 
36 Comp. Gen. 19 (1956); B-131183, March 13, 1958; B-138974, 
May 23, 1969; and B-142275, March 26, 1965. Thereafter, we 
modified our prior interpretation and held that the no set-off 
clause did not preclude set-off "unless the outstanding 
indebtedness represents loans made to the assignor for the. 
purpose of carrying out contracts with the Government." See 
49 Comp. Gen. 44 (1967) and 54 Comp. Gen. 80 (1974). 

c 

In 1974 we adopted our current position in this respect. 
In 54 Comp. Gen. 137 (1974) we considered a case in which the 
loan secured by the assignment was made after performance of 
the assigned contract was completed. After analyzing several 

. judicial opinions interpreting the Assignment of Claims Act, 
we said the following: 

- 6 -  
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" W e  t a k e  t h e s e  cases, t h e r e f o r e ,  t o  a f f i r m  
a pol icy  o f  e n c o u r a g i n g  t h e  f i n a n c i n g  of Gov- 
e r n m e n t  c o n t r a c t s  by  n o t  l i m i t i n g  to  t h e  
i n i t i a l  a m o u n t  l o a n e d  t h e  n o  s e t - o f f  p r o t e c t i o n  
of p a r t i e s  w h i c h  l e n d  a c o n t r a c t o r  severa l  s u m s  
for t h e  p e r f o r m a n c e  of a c o n t r a c t .  However ,  
* * * [ n o n e  of t h e s e  cases]  s t a n d  f o r  t h e  pro- 
p o s i t i o n  t h a t  p a r t i e s  w h i c h  l e n d  money t o  a 
f i r m  h a v i n g  b o t h  c o m p l e t e d  ( f r o m  t h e  c o n -  - t r a c t o r ' s  p o i n t  o f  v i e w )  a n d  o n - g o i n g  c o n t r a c t s  
are  p r o t e c t e d  a g a i n s t  s e t o f f  u n d e r  t h e  com- 
p l e t e d  c o n t r a c t .  

" F i r s t  N a t i o n a l  C i t y  l o a n e d  T r i l o n  $ 2 5 0 , 0 0 0  
b e l i e v i n g  t h a t  t h e  s u b j e c t  c o n t r a c t  was f u l l y  
performed. I t  t h e r e f o r e  q u i t e  r e a s o n a b l y  
a n t i c i p a t e d  t h a t  n o  f u r t h e r  f u n d s  w o u l d  f l o w  t o  
T r i l o n  f r o m  t h i s  c o n t r a c t .  Y e t ,  when f u n d s  d i d  
become a v a i l a b l e  t h e  b a n k  a s se r t ed  a claim 
a g a i n s t  t h e m ,  

" *  * * t h e  b a n k ' s  e n t i t l e m e n t  is s e c o n d a r y  
t o  t h e  s e t o f f  r i g h t s  of t h e  F e d e r a l  G o v e r n -  
m e n t .  And,  s i n c e  w e  c o n c l u d e  t h a t  t h e  A s s i g n -  
m e n t  o f  C l a i m s  A c t  d o e s  n o t  e x t e n d  n o  s e t o f f  
p r o t e c t i o n  t o  F i r s t  N a t i o n a l  C i t y  Bank i n  t h i s  
i n s t a n c e ,  t h e  G o v e r n m e n t  may p r o p e r l y  e x e r c i s e  
i t s  r i g h t  of s e t o f f  t o  t h e  $ 5 4 , 3 6 9 . 3 7  i n  
q u e s t i o n . "  

T h u s ,  i n  54 Comp.  Gen.  1 3 7 ,  w e  h e l d  t h a t  t h e  p r e s e n c e  of 
a n o  set-off c l a u s e  i n  t h e  a s s i g n e d  c o n t r a c t  does n o t  p r e c l u d e  
s e t  o f f  by  t h e  G o v e r n m e n t  i f  t h e  l o a n  secured by  t h e  a s s i g n -  
m e n t  is  made a f t e r  t h e  c o n t r a c t  h a s  b e e n  f u l l y  performed, pre- 
sumably m a k i n g  t h e  l e n d e r  a s s i g n e e  aware t h a t  " t h e  money l e n t  
w i l l  n o t  be a p p l i e d  t o  p e r f o r m a n c e  o f  t h e  c o n t r a c t . "  O u r  
O f f i c e  i n t e r p r e t e d  t h e  A s s i g n m e n t  of C l a i m s  A c t  i n  a s i m i l a r  
m a n n e r  t o  reach a s i m i l a r  r e s u l t  i n  55 Comp. Gen.  1 5 5  ( 1 9 7 5 ) .  
A s  s t a t e d  above,  t h i s  i n t e r p r e t a t i o n  of t h e  A c t  a n d  t h e  n o  
set-off  c lause r e p r e s e n t s  o u r  c u r r e n t  p o s i t i o n  i n  t h i s  
respect. I t  is e n t i r e l y  c o n s i s t e n t  w i t h  t h e  most r e c e n t  
j u d i c i a l  i n t e r p r e t a t i o n  of t h e  A c t  a n d  t h e  n o  s e t - o f f  c l a u s e .  

T h e  l e a d i n g  c o u r t  case i n  t h i s  respect  is  F i r s t  N a t i o n a l  
C i t y  Bank v .  U n i t e d  S t a t e s ,  2 1 2  C t .  C 1 .  3 5 7 ,  5 4 8  F. 2d 9 2 8  
( 1 9 7 7 ) ,  w h i c h  IRS c i t e d  a n d  r e l i e d  u p o n  i n  i ts  r e q u e s t  t o  u s  
for r e c o n s i d e r a t i o n .  I n  t h a t  case t h e  court  c o n s i d e r e d  t h e  
same f a c t u a l  s i t u a t i o n  t h a t  w e  had  addressed p r e v i o u s l y  i n  

- - 7 -  
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5 4  Comp. Gen.  137. W h i l e  t h e  c o u r t ' s  d i s p o s i t i o n  of t h e  case 
was n o t  e n t i r e l y  c o n s i s t e n t  w i t h  t h a t  of t h e  Comptroller Gen- 
e r a l  ( d i f f e r i n g  i n  some respects t h a t  a re  n o t  a t  i s s u e  h e r e ) ,  
t h e  c o u r t  d i d  c o n c u r  in o u r  v iew t h a t  a n  a s s i g n m e n t  was n o t  
v a l i d  a g a i n s t  t h e  G o v e r n m e n t  u n l e s s  t h e  proceeds o f  t h e  l o a n  
s e c u r e d  by t h e  a s s i g n m e n t  were a v a i l a b l e  f o r  t h e  p e r f o r m a n c e  
of t h e  c o n t r a c t .  I n  t h i s  respect t h e  c o u r t  h e l d  a s  f o l l o w s :  

"The  o b j e c t i v e  of t h e  1940  A c t  was t o  
- a u t h o r i z e  t h e  f i n a n c i n g  o f  i n d i v i d u a l  g o v e r n -  

m e n t  c o n t r a c t s  i n  t h e  s e n s e  t h a t  C o n g r e s s  
w i s h e d  t h e  h o l d e r  o f  s u c h  a pac t  t o  be f r e e  t o  
receive f i n a n c i a l  h e l p  i n  p e r f o r m i n g  h i s  
a g r e e m e n t  i n  r e l i a n c e  on t h e  s e c u r i t y  o f  t h e  
e x p e c t e d  g o v e r n m e n t  p a y m e n t s  f r o m  t h a t  c o n -  
t r a c t .  A t  t h e  same time C o n g r e s s  d i d  n o t ,  w e  
t h i n k ,  w i s h  t o  e a t  i n t o  t h e  G o v e r n m e n t ' s  n o r m a l  
r i g h t  o f  s e t o f f  a g a i n s t  t h e  a s s i g n o r  more t h a n  
w o u l d  be n e c e s s a r y  t o  i n d u c e  s u c h  m o n e t a r y  a i d  
i n  p e r f o r m i n g .  
completed, f u r t h e r  a i d  i s  n o t  n e e d e d  f o r  t h a t  

Where a c o n t r a c t  h a s  b e e n - f u l l y  

c o n t r a c t  a n d  t h e r e  i s  n o  o c c a s i o n  t o  g i v e  up 
t h e  r i g h t  of s e t o f f .  

* * * * * 

" T h i s  v i ew does n o t  mean t h a t  l o a n s  m u s t  be 
t i e d  t o  p a r t i c u l a r  c o n t r a c t s  n o r  does i t  go 
c o u n t e r  t o  t h e  e n d o r s e m e n t  of t h e  
r e v o l v i n g - c r e d i t  p l a n  i n  C o n t i n e n t a l  Bank b 
T r u s t  C o .  v.  U n i t e d  S t a t e s ,  4 1 6  F. 2d  1 2 9 6 ,  1 8 9  
C t .  C 1 .  9 9  ( 1 9 6 9 ) .  I n  a l l  o f  o u r  pr ior  cases, 
i n c l u d i n g  C o n t i n e n t a l  Bank ,  w h i c h  h a v e  u p h e l d  
t h e  f i n a n c i n g  i n s t i t u t i o n s '  r i g h t  t o  recover 
f ree  o f  s e t o f f s ,  t h e  l o a n s  were made b e f o r e  t h e  
c o m p l e t i o n  o f  t h e  p a r t i c u l a r  c o n t r a c t  a n d  were 
a v a i l a b l e  t o  h e l p  i n  t h e  p e r f o r m a n c e  of t h a t  

t i e d  to ,  or d e s i g n a t e d  as  d i r ec t ed  to ,  a or t h e  
s p e c i f i c  c o n t r a c t  * * *. I t  is  o n l y  w h e r e  t h e  
c o n t r a c t  h a s  b e e n  f u l l y  p e r f o r m e d  b e f o r e  t h e  
l o a n  is  made t h a t  t h o  i n s t i t u t i o n  c a n n o t  c a l l  
u p o n  t h a t  r i g h t  [of no s e t o f f ]  u n d e r  t h a t  
p a r t i c u l a r  c o n t r a c t .  

c work- -even  t h o u g h  t h e  l o a n s  may n o t  h a v e  b e e n  

* * * * * 

"For  t h e s e  r e a s o n s ,  w e  h o l d  t h a t  p l a i n t i f f  
does n o t  b e l o n g  w i t h i n  t h e  c lass  o f  a s s i g n e e s  
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or of those 'participating in such financing' 
under the 1 9 4 0  Act, and has no rights under 
that statute." (Emphasis added.) 

Subsequently, in Manufacturers Hanover Trust Co., v. 
United States, 590 F. 2d 893 (Ct.Cl. 19781, the Court o f  
Claims reaffirmed its holding in First National City Bank that 
"in order for a lending institution to achieve the status of 
an assignee under the Assignment of Claims Act of 1940, it had 
to be shown that the monies which that institution had 
advanced to the contractor were actually used in, or at least 
made available for, the performance of the contract(s) in 
question". Also, see 58 Comp. Gen. 619 (1979), in which we 
cited the court's holding in First National City Bank as 
standing for the same proposition at least when the issue is, 
as it is here, whether an assignee bank is protected by a no 
set-off clause in the assigned contract. 

Thus, we concur in the IRS's second contention that under 
the Assignment of Claims Act a lender is not protected against 
set-off by the presence of a no set-off clause in the assigned 
contract, if the proceeds of the l o a n  secured by the assign- 
ment were not used or available for use by the assignor in 
performing the contract that was assigned. Our decision in 
60 Comp. Gen 510 (1981) is clarified in accordance with our 
position as set forth herein. Moreover, to the extent that 
any of our prior decisions, cited above, have taken a contrary 
position they will no longer be followed by our Office. 

Applying our position in this respect to the instant 
case, we would advise the I R S  as follows in connection with 
its negotiations with Marine under the terms of the August 24, 
1981, escrow agreement mentioned above. 

Based on the information contained in the I R S  submis- 
sion, it appears that the contract proceeds were assigned - Marine after the contract had been fully performed, in order 
to secure new operating loans. Obviously therefore, these new 
loans could not have been used or available for use by Ward 
La France in performing the already completed contract. 

,- Accordingly, it is our view that the presence of the no 
set-off clause in the assigned contract would not prevent IRS 
from setting off the contractor's tax debts against the 
contract proceeds otherwise payable to the assignee. 

While the foregoing is dispositive of t h e  specific case 
involved here, we note that the I R S  request for us to recon- 
sider our decision in 60 Comp. Gen. 510 also asks that we rule 
on its other contention. Accordingly, in order to clarify our 
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p o s i t i o n  i n  t h i s  respect, a n d  s i n c e  i t  is  n o t  u n l i k e l y  t h a t  
t h i s  i s s u e  c o u l d  a r i s e  a g a i n  i n  t h e  f u t u r e ,  w e  h a v e  addressed 
t h e  IRS' o t h e r  c o n t e n t i o n  a s  w e l l .  

IRS c o n t e n d s  t h a t  a l e n d e r  is n o t  a v a l i d  a s s i g n e e  u n d e r  
t h e  A c t ,  a n d  is t h e r e f o r e  n o t  e n t i t l e d  t o  t h e  p r o t e c t i o n  
provided b y  t h e  n o  s e t - o f f  c l a u s e ,  i f  " t h e  n o t i c e  p r o v i s i o n s  
i m p o s e d  upon  a n  a s s i g n e e  b y  t h e  s t a t u t e  were n o t  c a r r i ed  o u t  
prior t o  t h e  I n t e r n a l  R e v e n u e  S e r v i c e ' s  l e v y  a n d  s e t - o f f  
a ' c t i o n s . "  I n  t h i s  respect,  31 U.S.C.  S 3 7 2 7 ( a ) ( 3 )  ( f o r m e r l y  
se t  f o r t h  i n  s u b s t a n t i a l l y  t h e  same terms i n  31 U . S . C  S 2 0 3 ) ,  
provides t h a t  a s s i g n m e n t s  to  f i n a n c i n g  i n s t i t u t i o n s  a re  v a l i d  
i f :  

" t h e  a s s i g n e e  f i l e s  a w r i t t e n  n o t i c e  of t h e  
a s s i g n m e n t  a n d  a copy of t h e  a s s i g n m e n t  w i t h  
t h e  c o n t r a c t i n g  o f f i c i a l  o r  t h e  head of t h e  
a g e n c y ,  t h e  s u r e t y  o n  a bond  o n  t h e  c o n t r a c t ,  
a n d  a n y  d i s b u r s i n g  o f f i c i a l  for  t h e  c o n t r a c t . "  

I n  a c c o r d a n c e  w i t h  t h i s  p r o v i s i o n ,  it h a s  c o n s i s t e n t l y  
b e e n  h e l d  by o u r  O f f i c e  ( a n d  t h e  c o u r t s )  t h a t  a n  a s s i g n e e  who 
d o e s  n o t  a t  l e a s t  s u b s t a n t i a l l y  c o m p l y  w i t h  t h e  n o t i c e  a n d  
f i l i n g  r e q u i r e m e n t s  w o u l d  n o t  have a n y  e n f o r c e a b l e  r i g h t s  
a g a i n s t  t h e  G o v e r n m e n t  u n d e r  t h e  a s s i g n m e n t .  58 Comp. Gen.  
6 1 9  ( 1 9 7 9 ) ;  €3-185962, Apr i l  7 ,  1 9 7 6 ;  20  Comp. Gen.  4 2 4  ( 1 9 4 1 ) ;  
U n i r o y a l  I n c .  v. U n i t e d  S t a t e s ,  1 9 7  C t .  C 1 .  2 5 8 ,  4 5 4  F. 2d 
1 3 9 4  ( 1 9 7 2 ) ;  a n d  o t h e r  cases c i t ed  t h e r e i n .  A s  a n e c e s s a r y  
c o r o l l a r y  of t h a t  r u l e ,  i t  i s  a l s o  r e c o g n i z e d  t h a t  a n  a s s i g n -  
m e n t  does n o t  become e f f e c t i v e  u n t i l  t h e  c o n t r a c t i n g  a g e n c y  
( t h r o u g h  t h e  c o n t r a c t i n g  or d i s b u r s i n g  o f f i c e r )  receives 
formal w r i t t e n  n o t i c e  of t h e  a s s i g n m e n t .  60 Comp. Gen.  5 1 0 ,  
s u p r a ;  B-197648,  December 1 4 ,  1 9 7 3 ;  a n d  29  C o m p .  Gen .  40, 
s u p r a .  

T h e  p o s i t i o n  of t h e  I R S  i n  t h i s  respect, h o w e v e r ,  wou ld  
. r e q u i r e  a n  u n w a r r a n t e d  e x t e n s i o n  of t h e  f o r e g o i n g  p r i n c i p l e s .  - T h a t  is,  t h e  IRS s t a t e s  w h e r e  a n o  s e t - o f f  c l a u s e  is  i n c l u d e d  

i n  t h e  c o n t r a c t ,  a f i n a n c i n g  i n s t i t u t i o n  w o u l d  " n o t  q u a l i f y  as 
a n  a s s i g n e e  w i t h i n  t h e  m e a n i n g  o f  31 U.S.C.  S 2 0 3  * * *'I i f  i t  
does n o t  n o t i f y  t h e  c o n t r a c t i n g  a g e n c y  o f  t h e  a s s i g n m e n t  be: 

- f o r e  t h e  t a x  l e v y  i s  f i l e d .  W e  d i sag ree .  T h e  A s s i g n m e n t  o f  
C l a i m s  A c t  d o e s  n o t  s p e c i f y  a n y  pe r iod  o f  t i m e  w i t h i n  w h i c h  
t h e  c o n t r a c t i n g  o f f i c e r  a n d  d i s b u r s i n g  o f f i c e r  m u s t  be 
n o t i f i e d  o f  t h e  a s s i g n m e n t .  2 2  Comp. Gen.  5 2 0  ( 1 9 4 2 ) .  T h e r e  
is a b s o l u t e l y  n o  b a s i s ,  i n  o u r  v iew,  for h o l d i n g  t h a t  a n  
o t h e r w i s e  proper a s s i g n m e n t  t o  a n  otherwise e l i g i b l e  a s s i g n e e  
u n d e r  a c o n t r a c t  c o n t a i n i n g  a n o  s e t - o f f  c l a u s e  is  i n v a l i d a t e d  
b e c a u s e  t h e  n o t i c e  of t h e  a s s i g n m e n t  was n o t  r e c e i v e d  by t h e  

' a g e n c y  o f f i c i a l s  prior t o  t h e  f i l i n g  o f  a claim b y  IRS. T h a t  
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is n o t  to  s a y  t h a t  t h e  " t i m i n g "  of t h e  n o t i c e  is i r r e l e v a n t  
w h e r e  a n o  set-off c l a u s e  is  n o t  p r e s e n t .  A s  s ta ted  a b o v e ,  
t h e  a s s i g n m e n t  does n o t  become e f f e c t i v e  u n t i l  proper n o t i c e  
is received b y  t h e  c o n t r a c t i n g  a g e n c y .  T h e r e f o r e ,  i f  t h e  
G o v e r n m e n t  h a s  a c o m p e t i n g  c la im a g a i n s t  t h e  c o n t r a c t  pro- 
ceeds, t h e  d a t e  o n  w h i c h  t h e  a g e n c y  receives  n o t i c e ,  w h i l e  n o t  
a f f e c t i n g  t h e  basic  v a l i d i t y  of t h e  a s s i g n m e n t ,  may d e t e r m i n e  
w h i c h  claim w i l l  have p r i o r i t y .  However ,  our  O f f i c e  h a s  c o n -  
s i s t e n t l y  h e l d  t h a t  t h i s  is o n l y  t r u e  i f  t h e  c o n t r a c t  i n v o l v e d  
do'es n o t  c o n t a i n  a n o  s e t - o f f  c l a u s e .  F o r  e x a m p l e  i n  
56 Comp.  Gen .  499 (1977), w e  s a i d  t h e  f o l l o w i n g  i n  t h i s  
respect. 

" I n  regard t o  t h e  p r i o r i t y  b e t w e e n  t h e  IRS 
a n d  t h e  a s s i g n e e ,  both t h e  c o u r t s  a n d  t h i s  
Of f i ce  h a v e  h e l d  t h a t  i n  t h e  a b s e n c e  o f  a n o  
s e t - o f f  p r o v i s i o n  i n  t h e  c o n t r a c t ,  t h e  G o v e r n -  
m e n t .  i.e.. t h e  IRS. i s  e n t i t l e d  t o  s e t - o f f  
a g a i n s t  t h e  a s s i g n e e - b a n k  a n y  o f  i t s  claim 
a g a i n s t  t h e  a s s i g n o r - c o n t r a c t o r  w h i c h  h a d  
m a t u r e d  p r ior  t o  t h e  a s s i g n m e n t . "  (Emphas i s  
added. ) 

See a l so ,  B-177648, December 14, 1973; B-170454, A u g u s t  12, 
1970; B-157394, October 5, 1965; B-152008, September 10, 1963, 
37 Comp. Gen.  318 (1957); a n d  n u m e r o u s  o the r  cases c i t e d  i n  
those d e c i s i o n s .  

C o n v e r s e l y ,  w e  h a v e  c o n s i s t e n t l y  h e l d  t h a t  when a n o  
set-off c l a u s e  is i n c l u d e d  i n  t h e  a s s i g n e d  c o n t r a c t ,  n e i t h e r  
t h e  IRS o r  a n y  o t h e r  G o v e r n m e n t  a g e n c y  c a n  set-off a m o u n t s  d u e  
from t h e  a s s i g n o r  a g a i n s t  t h e  c o n t r a c t  proceeds owed t o  t h e  
a s s i g n e e  e v e n  i f  t h e  I R S  c la im m a t u r e s  p r ior  t o  t h e  d a t e  o n  
w h i c h  t h e  a s s i g n m e n t  becomes e f f e c t i v e ,  i .e . ,  t h e  da t e  o n  
w h i c h  n o t i c e  o f  t h e  a s s i g n m e n t  is  r e c e i v e d  by t h e  c o n t r a c t i n g  
a g e n c y .  O u r  d e c i s i o n  i n  37 Comp. Gen.  318, s u p r a ,  is pre- 
c i s e l y  i n  p o i n t .  I n  t h a t  d e c i s i o n  w e  s a i d  t h e  f o l l o w i n g :  

.- 

" B u t  fo r  t h e  n o  s e t - o f f  p r o v i s i o n s  of t h e  
A s s i g n m e n t  of C l a i m s  A c t ,  as a m e n d e d ,  w e  w o u l d  
perhaps a g r e e  w i t h  t h e  p o s i t i o n  of t h e  I n t e r n a l  
R e v e n u e  Service. We t h i n k  i t  is c l ea r ,  how- 
e v e r ,  t h a t  t h a t  p a r t  o f  t h e  ac t  e x p r e s s l y  
n u l l i f i e s  t h e  e f f e c t  of s e c t i o n  6321 o f  t h e  
I n t e r n a l  R e v e n u e  Code o f  1954, T i t l e  26, i n  t h e  
p r e s e n t  case . 

I 

* * * * * 
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" O t h e r  p r o v i s i o n s  of t h e  A s s i g n m e n t  of 
Claims A c t  permit t h e  a s s i g n m e n t  of moneys  d u e  
u n d e r  a G o v e r n m e n t  c o n t r a c t  w h i c h  t h e r e t o f o r e  
was p r o h i b i t e d .  I f  t h e  a c t  h a d  permitted o n l y  
t h i s ,  w i t h o u t  t h e  n o  set-off p r o v i s i o n ,  a n  
a s s i g n e e ' s  r i g h t s  w o u l d  be g o v e r n e d ,  by common 
l a w .  I n d e e d ,  t h i s  is t h e  s i t u a t i o n  w h e r e  t h e  
c o n t r a c t  d o e s  n o t  i n c l u d e  a n o  set-off provi-  
s i o n .  I n  s u c h  case, t h e  a s s i g n e e  s t a n d s  i n  t h e  . s h o e s  o f  t h e  a s s i g n o r  a n d  t h e  G o v e r n m e n t  may 
set  o f f  a g a i n s t  t h e  a s s i g n e e  a n y  claims of t h e  
G o v e r n m e n t  a g a i n s t  t h e  a s s i g n o r  w h i c h  h a d  
m a t u r e d  p r i o r  t o  t h e  a s s i g n m e n t .  S o u t h  S i d e  
Bank  & T r u s t  C o .  v. U n i t e d  S t a t e s ,  221  F. 2d  
8 1 3 .  However, u n d e r  t h e  common l a w  a p p l i c a b l e  
t o  a s s i g n m e n t s ,  d e b t s  o f  t h e  a s s i g n o r  w h i c h  
m a t u r e  a f t e r  a n  a s s i g n m e n t  i s  made may n o t  be 
set  off a g a i n s t  p a y m e n t s  otherwise d u e  t h e  
a s s i g n e e .  20 Comp.  Gen.  458, 459, a n d  cases 
c i t e d  there.  

" T h e s e  p r i n c i p l e s  are app l i cab le  t o  a 
Federal t a x  i n d e b t e d n e s s  owed by a G o v e r n m e n t  
c o n t r a c t o r ,  a p a r t  from a n y  l i e n  w h i c h  may 
e x i s t .  Where  t h e  c o n t r a c t  does n o t  c o n t a i n  a 
n o  s e t - o f f  p r o v i s i o n  i t  may w e l l  be t h a t  t h e  
l i e n  c r e a t e d  by  s e c t i o n  6321  o f  t h e  1 9 5 4  
I n t e r n a l  R e v e n u e  Code w o u l d  p r e v e n t  t h e  effect-  
i v e  a s s i g n m e n t  o f  moneys  t h e r e a f t e r  b e c o m i n g  
d u e  t h e  t a x p a y e r  u n d e r  a G o v e r n m e n t  c o n t r a c t .  
I f  t h e  a s s i g n m e n t  of t h e  c o n t r a c t  proceeds w a s  
made b e f o r e  t h e  t a x  became d u e ,  t h e r e  w o u l d  be 
no property or  r i g h t  t o  p r o p e r t y  .owned by t h e  
t a x p a y e r  t o  w h i c h  t h e  l i e n  c o u l d  a t t a c h ,  a t  
l e a s t  t o  t h e  e x t e n t  of t h e  a s s i g n e e ' s  e n t i t l e -  
m e n t  t o  s u c h  proceeds. * 

"I t  is clear t h a t  t h e  n o  set-off p r o v i s i o n  
of t h e  a c t  operated t o  r e d u c e  t h e  G o v e r n m e n t ' s  
common l a w  r i g h t  o f  s e t - o f f  a g a i n s t  a n  a s s i g n -  
ee. A s  was s t a t ed  i n  C e n t r a l  Bank V .  U n i t e d  
S t a t e s ,  3 4 5  U . S .  6 3 9 ,  6 4 3 :  

I 

' *  * * T h e  A c t  a u t h o r i z e d  t h e  War a n d  
Navy D e p a r t m e n t s  t o  l i m i t  t h e  G o v e r n m e n t ' s  
p r e v i o u s  r i g h t s  of set-off.  * * * 

'The  A s s i g n m e n t  of C l a i m s  A c t  of 1940 
was e v i d e n t l y  d e s i g n e d  t o  assist i n  t h e  
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n a t i o n a l  d e f e n s e  program t h r o u g h  f a c i l i t a t -  
i n g  t h e  f i n a n c i n g  o f  d e f e n s e  c o n t r a c t s  by 
l i m i t i n g  t h e  G o v e r n m e n t ' s  power t o  r e d u c e  
p r o p e r l y  a s s i g n e d  p a y m e n t s .  'Borrowers were 
n o t  t o  be p e n a l i z e d  i n  s e c u r i t y  b e c a u s e  o n e  
c o n t r a c t i n g  p a r t y  was t h e  G o v e r n m e n t .  Con- 
tractors m i g h t  w e l l  have o b l i g a t i o n s  t o  t h e  
U n i t e d  S t a t e s  n o t  imposed b y  t h e  c o n t r a c t  
from w h i c h  t h e  p a y m e n t s  f l owed ,  a s  f o r  
e x a m p l e  t h e  c o n t r a c t o r ' s  i n c o m e  t a x  for  
pr ior  e a r n i n g s  u n d e r  t h e  c o n t r a c t .  T h e  
t a x e s  h e r e  i n v o l v e d  are  a n o t h e r  i l l u s t r a -  
t i o n  of t h e  d a n g e r s  t o  l e n d e r s . '  

" W h i l e  n o  m e n t i o n  is  made i n  t h e  C e n t r a l  Bank 
case o f  t a x  d e b t s  w h i c h  m i g h t  h a v e  a c c r u e d  
prior t o  t h e  m a k i n g  o f  a G o v e r n m e n t  c o n t r a c t ,  
a n d  a s  t o  w h i c h  a t a x  l i e n  m i g h t  h a v e  a r i s e n ,  
it is p l a i n  t h a t  s u c h  d e b t s  w o u l d  pose a n  e v e n  
g rea te r  d a n g e r  t o  p rospec t ive  l e n d e r s  t h a n  t a x  
d e b t s  a r i s i n g  d u r i n g  t h e  c o u r s e  of p e r f o r m a n c e  
of t h e  c o n t r a c t . "  

I n  t h a t  d e c i s i o n  w e  h e l d  t h a t  e v e n  t h o u g h  t h e  c o n -  
t r ac to r ' s  t a x  d e b t  arose l o n g  b e f o r e  t h e  a s s i g n m e n t ,  a n d  e v e n  
t h e  e x e c u t i o n  o f  t h e  c o n t r a c t ,  t h e  n o  s e t - o f f  c l a u s e  p r e c l u d e d  
t h e  IRS from s e t t i n g  off  a n y  o f  t h e  c o n t r a c t o r ' s  t a x  d e b t s  
a g a i n s t  t h e  c o n t r a c t  p r o c e e d s  ( e x c e p t  f o r  a n y  p o r t i o n  of t h e  
c o n t r a c t  proceeds t h a t  may h a v e  e x c e e d e d  t h e  a s s i g n o r ' s  i n -  
d e b t e d n e s s  t o  t h e  a s s i g n e e ) .  O u r  O f f i c e  h a s  r e a c h e d  a s i m i l a r  
c o n c l u s i o n  i n  a number  o f  o t h e r  cases, i n c l u d i n g  t h e  f o l l o w -  
i n g :  B-176905, November 1, 1964; 'B-166531, November 10, 1969; 
B-156781, A u g u s t  4, 1965; B-153171, October 8, 1964; a n d  
B-138974, May 23, 1960. 

L To c o n c l u d e  t h a t  w h e t h e r  or n o t  a n o  set-off c l a u s e  is 
p r e s e n t  t h e  G o v e r n m e n t ' s  s e t - o f f  a u t h o r i t y  is to  be d e t e r m i n e d  
so l e ly  o n  t h e  bas i s  of w h i c h  claim arose,  or became e f f e c t i v e  
f i r s t ,  w o u l d  n u l l i f y  t h e  e f f e c t  a n d  m e a n i n g  of t h e  n o  set-off 
c l a u s e  i n  o u r  view. A c c o r d i n g l y ,  i t  r e m a i n s  o u r  p o s i t i o n  t h a t  
w h e r e  a n o  s e t - o f f  c l a u s e  i s  p r e s e n t  i n  a c o n t r a c t  t h a t  is 
v a l i d l y  a n d  proper ly  a s s i g n e d  t o  a n  e l i g i b l e  a s s i g n e e  who 
s u b s t a n t i a l l y  complies w i t h  t h e  s t a t u t o r y  f i l i n g  a n d  n o t i c e  
r e q u i r e m e n t s ,  t h e  IRS c a n n o t  s e t - o f f  t h e  c o n t r a c t o r ' s  t a x  d e b t  
( w h e t h e r  a r i s i n g  u n d e r  or i n d e p e n d e n t l y  o f  t h e  a s s i g n e d  
c o n t r a c t ) ,  a g a i n s t  t h e  c o n t r a c t  proceeds d u e  t h e  a s s i g n e e ,  
e v e n  i f  t h e  t a x  d e b t  was f u l l y  m a t u r e  pr ior  t o  t h e  d a t e  o n  
w h i c h  t h e  c o n t r a c t i n g  a g e n c y  r e c e i v e d  n o t i c e  of t h e  
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assiqnment.l/This of course, would not prohibit set-off if 
the contracting agency had not been notified of the existence 
of the prior assignment before the set-off was made (assuming 
payment was already due under the assigned contract). 
case the contracting agency could not be bound by an 
assignment of which it was unaware. 

In this 

We note that B-158451, March 3, 1966, and €3-195460, 
*October 18, 1979, in apparent reliance on the conclusion 
reached in a case in which the contract at issue did not 
contain a no set-off clause (37 Comp. Gen 808 (1958)), 
concluded that a no set-off clause did not overcome a 
Government claim which arose prior to receipt of the notice of 
assignment. Those decisions are modified to conform to our 
holding in this case. 

- '/ We note that this only applies with respect to tax debts, 
whether arising under or independently of the contract, 
or other debts that arise independently of the assigned 

Assignment of Claims Act, the no set-off clause does not 
protect the assignee against set-off by the Government of 
any non-tax debt that arises under the assigned con- 
tract. Moreover, our Office has held that where the 
claim to be set-off is acquired "under the same trans- 
action or contract, the prior notice of assignment does 
not defeat the right of set off" by the Government. See 
46 Comp. Gen. 441, 546 (1966) and 30 Comp. Gen. 98 
(1950). This is true whether or not the assigned con- 
tract contains a no set-off clause. 

contract. In accordance with the express language of the 
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